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CHI EF
first this norning

Ms. Sc

PROCEEDI NGS
(10:04 a.m)
JUSTI CE ROBERTS: We'Ill hear argunment
in Case 11-218, Tibbals v. Carter.

hi mmrer .

ORAL ARGUMENT OF ALEXANDRA T. SCHI MVER

ON

BEHALF OF THE PETI TI ONER

MS. SCHI MMER: M. Chief Justice, and may it

pl ease the Court:
This c
whi ch held that ha
because prisoners
to assist in their
the circuit's rati
order was wrong fo
First,
i ndefinitely. Doi
with the tinelines
Second
limted stays will
this is not one of
record based and,

assi st ance.

ase is here fromthe Sixth Circuit,
beas claims can be stayed indefinitely
have a statutory right to conpetence
case, but even M .. Carter now di sowns
onal e, and the court's indefinite stay
r two ot her reasons.

habeas cl ai ms cannot be stayed

ng so is fundanentally inconpati bl e
s concerns underlyi ng AEDPA.

, While we readily acknow edge t hat

be appropriate in some situations,
them Al of M. Carter's clains are

therefore, resolvable without his

JUSTI CE KAGAN: \What situations would they

be appropriate in?
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M5. SCHI MVER: Limted stays, we think, Your
Honor, woul d be appropriate in situations where the
prisoner's ability to effectively communicate with his
counsel or to disclose evidence would be necessary to
his claim And we think that would be true in a case,
potentially, where AEDPA does not restrict Federal
review to the state court record.

So here, for instance, we think that the
prisoner's assistance would not be necessary, and,
therefore, even a linmted stay would not be appropriate,
because all of M. Carter's clains were vetted before
the state courts and decided on the nerits. And
t herefore, under 2254(d) in this Court's decision in
Pi nhol ster, the Federal court is [imted to review ng
the state court record.

We don't think that the prisoner's
assi stance in that case is necessary. W don't think
M. Carter has made a case for why his assistance would
be necessary in this specific case.

JUSTI CE KENNEDY: Well, why -- why shoul dn't
the rule be that an indefinite stay is never necessary;
you just proceed based on the evidence you have?

Sonmeti mes we have evidence where a w tness
is mssing. W have to go on with the case. Then it

could be open to argue in a later case that there was

Alderson Reporting Company
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new evi dence that was not avail abl e.
MS. SCHI MMER: Well, we absolutely agree,
Justice Kennedy, that indefinite stays are never
appropriate, regardl ess of the circunstances; that
i ndefinite stays contravene AEDPA's tineliness concerns.
And to the extent that all of the parties in this case
agree now that, to the extent district courts have sone
power to issue stays -- we say only limted stays -- in
t hese cases, that power is grounded in equitable
di scretion. And we do not think that it conports with
equi table discretion to allow a prisoner essentially to
win his case, to obtain a suspension of his capital
sentence, the ultimate end relief that he seeks --
JUSTI CE KENNEDY: What about the second part
of the equation? Suppose that there's no stay, that the
habeas proceeding i s adjudi cated against the petitioner.
He then becones conpetent and clains there' s new
evidence. Wuld that be grounds to reopen, you think?
M5. SCHIMVER: We think in those situations,
certainly the State of Ohio wouldn't contest, for
I nstance, under 2254(b), that if you were inconpetent
before, that that would be a legitimte basis
potentially for not having been able to reasonably
di scover a new claim if one had a new claim

So we do think that noving forward, that no

Alderson Reporting Company
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i ndefinite stay should be permtted.

courts nove

And when the

forward, yes, if someone's conpetency is

| ater restored, there are backstops.

certainly in Onhio,

The person,

can al ways go back to state court --

JUSTI CE KENNEDY: And woul d the backstop be

new y di scovered evidence?

MS. SCHI MMER: The backstop would be a newy

di scovered claim | would say. | think that would be

what - -

right that no stay was appropriate in these

JUSTI CE KAGAN: Ms. Sch

nmer, if you are

ci rcunst ances, we woul d never reach the question of how

much of a stay is appropriate in other

Isn't that right?

ci rcunmst ances.

MS. SCHIMMER: | think that's right.

Because | think, to the extent that

spri ngboard,

could draw one bri ght

using this case as a

the Court could draw the boundary line --

boundary line and say indefinite

stays are never permitted, but limted stays m ght be

permtted in cases where the clains are not record
based.

JUSTI CE KAGAN: |'m saying the exact
opposite.

MS. SCHI MVER:  Oh.

JUSTI CE KAGAN: | n ot her

Alderson Reporting Company
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one bright line which says that stays are not
appropriate in a record-based cl ai mbecause there's
really nothing that the client can contribute, then we
have no need or cause to reach the second question of
what happens, in a case where a stay night be
appropriate, how long that stay shoul d be.

MS. SCHI MVER: That's correct, Your Honor.
" msorry, | agree. | agree with you that the Court

could rule on that ground.

JUSTI CE SCALI A: Alternatively, we could --

we could rule that indefinite stays are never
appropriate; in which case, it would be unnecessary to
deci de whet her any stay is appropriate where -- for a
record-based claim right?

MS. SCHI MVER: That is true, too. That

s --

JUSTI CE SCALIA: We can do it from either
end.

M5. SCHI MVER: That is true, too --

JUSTI CE SCALIA: O we could decide both,
suppose.

MS. SCH MVER: | suppose, yes. | nean, we
woul d urge the Court to, | think, do both, to say --

JUSTI CE SOTOVAYOR: Am | -- am||

under st andi ng that your position in response to the

Alderson Reporting Company
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guestion from Justice Scalia and Justice Kennedy is that

for you, indefinite is any stay whatsoever?

It sounds |like what you are

proposing, or in

response to them is that no stay for purposes of

det erm ni ng conpetence, whether it's short or long, is

perm ssible. [Is that your argunment?

MS. SCHI MMER: That is not our argunent,

Justice Sotomayor. Qur -- our definition of an

indefinite stay is a stay that is inmposed until the

prisoner is restored to conpetence. That --

JUSTI CE Gl NSBURG. Like -- |

Rees.

I ke the stay in

MS. SCHI MMER: Like the stay in Rees, or,

really, like the stay the Sixth Circuit

has i ssued.

JUSTI CE G NSBURG You woul d have to -- to

mai ntain your position, the Court would

have to qualify

Rees, or at l|least the interpretation that says the stay

shoul d be indefinite once the petitioner

is found

I nconpetent, because that's what happened there. The

Court said, find out if he's conpetent.
he is inconpetent. And then the Court |

until the man di ed.

The answer was,

ust let it sit

MS. SCHI MVER: Well, Your Honor, we don't

think that Rees really has any force or

gui dance in this case. That, of course,

Alderson Reporting Company
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where a prisoner was seeking to abandon his further

appeal s.

Rees does

There are nmultiple reasons why we think that

not endorse the power of Federal courts to

i ndefinitely stay habeas proceedi ngs.

One is the fact that the Court's stay order

was conpl etely unexpl ai ned and very terse, didn't

announce any rule of law. Second, the historical record

shows that the Court's stay in Rees was, at nobst, a

judicially negotiated settl enent,

demonstration of the Court's inherent

nmeaning far froma

power. |t seened

to be a very carefully orchestrated exercise of

consented-to power.

to that characterization,

The third point is that

JUSTI CE SOTOMAYOR: | could take objection

because the clerk of the Court

told the Court that neither party was happy w th what

was happeni ng, and the Court still entered the order.

Am ci say that

wi thin nonths and that

maj ority,

medi cati on within nonths.

of stays?

But et nme go back to ny question a nonent.

nost conpetency issues are resolved

many i ndividuals, the vast

are restored to conpetency with proper

MS. SCHI MVER: Not in --

Alderson Reporting Company
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10

appropriate, no, Your Honor. And again, Your Honor, our
definition of an indefinite stay is --

JUSTI CE SOTOMAYOR: But under your
definition, it's never appropriate, really.

MS. SCHI MVER:  No.

JUSTI CE SOTOVMAYOR: You argue -- you argue
two things. You say, under Pinholster, courts always
have to rely on the record.

M5. SCHI MVER: Correct. We would -- here's
how we woul d taxonom ze the appropriateness of stays.
We woul d say indefinite stays are never permtted,
meani ng a court can never prem se a stay exclusively on
the restoration of the prisoner's conpetency, in saying
however long it takes --

JUSTI CE SOTOVAYOR: Even though a doctor
says, it can be done, we have to try?

MS. SCHIMMER: If a doctor says, it can be
done, we have to try, and it's a situation where it's
appropriate --

JUSTI CE SOTOVAYOR: Well, they can never
say, it can be done. They can say --

MS. SCHI MVER: Ri ght.

JUSTI CE SOTOVAYOR: -- we have to try.

M5. SCHI MVER: There is a reasonable

probability that it can be done. W would say,

Alderson Reporting Company
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Your Honor --

JUSTI CE SOTOVAYOR: That's also -- |'m not
sure how they can do that until they try.

M5. SCHIMVER: Right. So we would say in
certain situations, yes, that would be perfectly
appropri ate.

The State of Ohio certainly agrees that
havi ng a conpetent prisoner is a desirable thing in a
habeas case and that courts do have sone discretion to
try to vindicate that goal

Qur point, though, is sinply that it cannot
cone at all cost, meaning --

JUSTI CE SCALI A: Rees was not an indefinite
stay in -- in the absolute sense, was it?

MS. SCHI MVER:  No.

JUSTI CE SCALI A: Because the trial
proceeded. There was going to be an end, right?

MS. SCHI MVER: Well, the Court -- the Court

11

in the end held up the cert petition for several decades

wi t hout deciding the case. And in the end M. Rees died

and then the cert petition was ultimtely |ater
di sm ssed.

CHI EF JUSTI CE ROBERTS: | don't understand
how your approach works. The defendant, the habeas

petitioner, the allegation is made: |'minconpetent,

Alderson Reporting Company
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there is support for it. The district court says:

Okay, | can't enter an indefinite stay, but you are
going to be treated; | want you to cone back in 6
nont hs, okay, and we will look at it then.

He conmes back in 6 nonths, and there's been
no change. What happens then? Another 6 nonths? At
what point does it becone indefinite?

MS. SCH MMER: Right. WeIlIl, since we are
pl aying on the field of equitable discretion,

Your Honor, it's going to be difficult to put forward a
hard and fast rule.

But Justice Sotomayor rightly points --

CHI EF JUSTI CE ROBERTS: Well, give ne a
| oose and soft rule. | nean, is it --

MS. SCHI MVER: Sure. A |oose and soft rule.

CHI EF JUSTICE ROBERTS: -- is it two years,
or is it ten years?

MS. SCHI MMER: We woul d say presunptively a
year. And we think there is support for that, even from
M. Carter's own amici.

The brief of the American Psychiatric
Associ ation, pages 19 to 21, and especially footnote 30,
tal ks about how nost prisoners who are ultimately
successfully restored to conpetency, that does happen in

a matter of nonths, 6 to 9 nonths at the | ongest end;

Alderson Reporting Company
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13

about 90 percent of themare restored within 6 to 9
nonths. So we think, presunptively, a year would be an
appropriate period of time for --

JUSTI CE KAGAN:  Well, Ms. Schimrer, why
woul d that be? | mean, assune a case where you say a
stay would be appropriate. So it's not a closed record
case; it's a case where the client m ght be expected to
provide information that's -- let's assune it's
necessary to a full and fair adjudication of the habeas
claim Why would you cut it off at a year? Wy
wouldn't it be still true in 2 years, that a full and
fair adjudication couldn't take place in those
circunst ances?

MS5. SCHI MVER: Well, we think, Your Honor,
at the point at which you say that the test for a
limted stay is however long it takes to restore
sonebody's conpetency is the point at which we have
returned to the definition of saying that indefinite
stays are proper.

And the bottomline is that we think that --

JUSTI CE KAGAN: Well, it's not an indefinite
stay. | think the judge would do what the Chief Justice
suggested, that, you know, it's not for ever and ever.
We're just going to conme back to it periodically. But

if the answer is the same, which is that the client's

Alderson Reporting Company
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participation is necessary for a full and fair
adj udi cation, then the Court's answer should be the
sanme, too. Wiy isn't that right?

MS. SCHI MVER: Because we do think that
t here conmes a point, given the finality concerns
underlyi ng AEDPA, that a |limted stay, when that w ndow
expires -- the person has a reasonable period of tine to
be restored to conpetency; that when that w ndow
expires, at sone point the proceedings do have to
conti nue.

JUSTI CE SCALIA: Well, it's really not the
sane question when it cones back, is it? Because there
are two questions: |s reasonable conpetence useful for
hi s defense; but, also, the second question, is there a
reasonabl e probability that he can be restored to
conpet ence?

The first tinme, there obviously is that, and
you give hima year. VWhen you cone back a second tine,
you say, well, it's been a year. They usually conme back
within 6 to 9 nonths. There is no |longer a reasonable
probability.

MS. SCHI MMER: That's exactly right,

Justice Scalia. And to the extent that we are bal anci ng
different parties' interests in these cases, after the

prelimnary limted stay expires, we believe at that

Alderson Reporting Company
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point the prisoner's interest in a continued stay has
di m ni shed, and the State's interest in the proceedings
continuing and nmoving forward has then increased, and
that the court should then nove on.

JUSTI CE Gl NSBURG: There be no stay at al
unl ess it's necessary for just adjudication of the
claim so that would be a threshold question.

MS. SCHI MMVER: That woul d be the threshold
gquestion, and there seens to be a good anmount of
consensus on that point. [It's the test articul ated by
the Sixth and Ninth Circuits and by ny col |l eague here
today. And we're willing to accept that as the test for
when |limted stays can be inposed.

Wth that, if there aren't further questions
"1l reserve the remni nder of my tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . M chel man.

ORAL ARGUMENT OF SCOTT M CHELMAN

ON BEHALF OF THE RESPONDENT

MR. M CHELMAN: M. Chief Justice and may it
pl ease the Court:

Ohio and the United States have agreed today
that courts have the authority to stay habeas
proceedi ngs when the petitioner is nentally inconpetent.

So then the questions for this Court are when nay such

Alderson Reporting Company
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16

stays issue and how | ong may such stays be.

The Court's answers should reflect the
I nportant principle that no individual should |ose
potentially neritorious clains because of nental
i1l ness.

l"d like to begin by addressing --

JUSTI CE SOTOVAYOR: Petitioner says they
won't because they can conme back with new evidence after
habeas is closed. Wy is that inadequate?

MR. M CHELMAN: | think that's -- that's a
cruci al question, Justice Sotomayor, that
Justice Kennedy asked as well. And it goes to the
limts on second or successive petitions. They can't
cone back if they are later conpetent if they first | ose
their claimbecause they didn't have the evidence they
needed and then try again later. They are subject to
t he bar on second or successive petitions, which
requires not only that they have new facts, but also
that they have new law. So that's a very restrictive
standard that would not allow themto sinply pick up
where they left off.

CHI EF JUSTICE ROBERTS: I|I'msorry, | didn't
follow that exactly. \What -- what prevents them from
pi cking up where they left off?

MR. M CHELMAN: M. Chief Justice,

Alderson Reporting Company
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section 2244(b), the bar on second or successive
petitions.

| mgine M. Carter has a potentially
meritorious claimnow that he can't speak to because of
his inconpetence, it's adjudicated without him he |oses
it.

CHI EF JUSTI CE ROBERTS: Oh, it's
adj udi cat ed, okay.

MR. M CHELMAN: Inmagine it's adjudicated

without him he loses it, and then he can't sinply waltz

back into court and say: |'mhere, |I'm conpetent; hear
me out .

JUSTI CE SOTOVAYOR: |'m presune -- | presune
that the one claimanong your many -- yours is the

def endant who was excluded fromtrial, correct?
MR. M CHELMAN: Yes, Justice Sotonmayor.
JUSTI CE SOTOVAYOR: So that if he comes back
and says, | told ny attorneys | would behave, and I
wanted to come back earlier, but they never |et nme back
in, this would not be a new claim this would be part of
the old claimthat has been adjudicated, correct?
MR. M CHELMAN: Yes, Justice Sotonayor.
JUSTI CE SOTOVAYOR: But without his
I nformation.

MR. M CHELMAN: Yes. And, in fact, the

Alderson Reporting Company
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18

record | ends some support to this suggestion by show ng
t hat counsel frequently put their own safety and their
own concerns ahead of my client's interests, for exanple
stating on the record -- and |I'm quoting here fromtrial
counsel -- "I amstill worried about hi m behaving during
this phase. So the bottomline is, he wants to stay
where he is." So there is a question of whether trial
counsel was really looking out for M. Carter's
I nterests at that tine.

There's al so the question of whether --

JUSTI CE SOTOVAYOR: Well, that you could see
fromthe record. The question in nmy m nd would be
whet her he told counsel he would behave and counsel
i gnored that information, correct?

MR. M CHELMAN: Yes, Justice Sotonayor.
There is strong support in the record to suggest that
M. Carter has additional information to provide, both
about his desire to return to the courtroom and about
hi s conpetence once he was renmoved fromthe courtroom
Was he hallucinating during the trial? Could he see it?
Coul d he communicate with counsel ?

JUSTI CE KENNEDY: Could you help me with
your discussion of 2244(b)? | have it in front of ne.
And the hypothetical was that he's inconpetent, his

claimis adjudicated, then he becones conpetent, and he

Alderson Reporting Company
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says now there is some new evidence which could not have
been di scover ed.

| thought you told us that you not only have
to have new evidence, but new law. That's not the way |
read - -

MR. M CHELMAN: |'m sorry.

JUSTI CE KENNEDY: -- (b)(2)(B)(1), unless I
m sunder st ood you.

MR. M CHELMAN: No, you're right,
Justice Kennedy. | nmisspoke. He needs new | aw or new
facts, but the new facts have to cone with a show ng of
actual innocence. | msstated that. | apol ogize.

But, either way, new | aw:is --

JUSTI CE KENNEDY: No, no, no.

MR. M CHELMAN: -- new facts are not enough.

JUSTI CE KENNEDY: This says, "or the factual
predi cate for the claimcould not have been di scovered
previ ously through the exercise of due diligence,"”
peri od.

MR. M CHELMAN:. And --

JUSTI CE KENNEDY: Yes?

MR. M CHELMAN: And (b)(2) --

JUSTI CE KENNEDY: Yes?

MR. M CHELMAN: --- "the facts underlying

the claim if proven, would show that but for the

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

constitutional error" --

JUSTI CE KENNEDY: Yes, clear and convi nci ng,

that's true.

20

MR. M CHELMAN: Right. So he needs not only

t he new facts, but needs to neet that higher
showi ng that no reasonable factfinder would
himguilty.

But one of his clains, his ineff

st andard

have found

ective

assi stance of counsel in mtigation, goes to not his

guilt, but his punishment. So that claimwould be

barred under 2254. Additionally, his conpetence doesn't

go to his guilt either.

JUSTICE ALITGO wWell, is-it your

posi tion

that any time a petitioner raises an ineffective

assi stance of counsel claim the habeas proceedi ng can

potentially be stayed indefinitely?

MR. M CHELMAN: That's potenti al

ly correct,

Justice Alito. But | would enphasize the role of the

district courts as gatekeepers for only potentially

meritorious clains that are truly suggested
record that sonmeone --

CH EF JUSTI CE ROBERTS: |'m sorr
your answer.

MR. M CHELMAN: -- where it's tr

suggested on the record that the petitioner

Alderson Reporting Company
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21
I f conpetent, so that we wouldn't be engaging in
I magi native specul ation or clainms that were purely
record based.

CHI EF JUSTICE ROBERTS: So it's a truly
suggested by the record standard?

MR. M CHELMAN: Well, | would say that it
woul d be suggested by the record. |'m not sure the
adverb truly is necessary.

CHI EF JUSTI CE ROBERTS: Well -- well, howis

it conpared to a notion to dism ss standard?

MR. M CHELMAN: Well, | would look to this
Court's decision --

CHI EF JUSTI CE ROBERTS: I's it nore
stringent?

MR. MCHELMAN: | think it would be -- well,
| guess, not conpared to the |Igbal standard, Your Honor.
Probably the plausibility standard woul d actually be
sonmewhat anal ogous, although --

CHI EF JUSTI CE ROBERTS: Well, now we've gone
fromplausible to truly -- plausible -- well, truly
suggested by the record. | mean, suggested by the
record m ght be pl ausible.

It seens to nme that it's a pretty | oose
standard that entitles the defendant to a stay.

MR. M CHELMAN: Well, but that's not the

Alderson Reporting Company
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only criterion, M. Chief Justice. It would be not only
that it was suggested by the record that it was a
potentially nmeritorious claim as the district court
found, and the standard this Court endorsed in Rhines,
but also that the petitioner is genuinely inconpetent.
Thi s doesn't happen very often.

In fact, in the state's am cus brief
di scussing how, in their characterization, this type of
litigation has exploded in the Ninth Circuit, in their
characteri zation, they pointed only to nine cases in the
past nine years, so -- and not all of those resulted
in --

JUSTICE ALITO Well, why isn't what you're
proposing just a nmechanismthat will permt stays in
virtually every capital case, if that's what the
petitioner wants -- if that's what petitioner's counsel
want s?

Let's say you have a case where there is a
smal | ampunt of mtigating evidence about the
petitioner's childhood, but not enough to sway the
sentencing authority. It's alleged that if the
petitioner had been -- if the petitioner was conpetent,
the petitioner could provide a |ot nore information
about what went on during his childhood years; and,

t herefore, the proceeding has to be stayed indefinitely
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until the petitioner is restored to conpetence or he
di es, as happened in Rees. What do you do with that
Situation?

MR. M CHELMAN: Justice Alito, | think
district courts have a wi de anmount of discretion in that
matter, and they could say, well, it looks like there is
alittle evidence here, but, based on what | think you
could tell nme, | don't think there is enough.

Here, by contrast, the district court did
find that M. Carter's conpetent assistance was
necessary. So | think we have to trust the district
courts to be gatekeepers --

JUSTICE ALITO. So if the district court
says, well, there's a little bit here, and | can't rule
out the possibility that there m ght be a | ot nore
that's locked in the petitioner's mnd, but he is unable
to provide it because he is inconpetent, then |I'm going
to grant a stay until he is restored to conpetence; and,
then that would be insulated from being overturned on
appeal by abuse of discretion standard; that's what
you're arguing?

MR. M CHELMAN: That's -- that's correct,
Justice Alito. That would be sonething --

JUSTICE ALITGO Do you think that is

consi stent with AEDPA; that Congress, know ng, in
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particular, that a lot of district judges and a | ot of
court of appeals judges don't |ike the death penalty and
wll go to sone length to prevent the inposition of that
sentence, that we're just going to |eave that all to the
di scretion of every individual district judge?

MR M CHELMAN: | think it is consistent
wi t h AEDPA, Your Honor, because of this Court's recent
jurisprudence in Martinez, in Holland and Rhi nes, which
make clear that AEDPA did not pursue finality at al
cost. It did not elimnate the discretion, the
equitable discretion of the district courts that they
traditionally enjoyed, as this Court stated in Holl and.
And as this Court stated in Martinez,, the Court is
concerned that there could be clains that no court wll
have heard, not the state court, not the Federal court.

JUSTI CE SCALI A: M. M chel man, we have
established a different standard for the degree of
conpetence that has to exist in order to prevent
execution, right? The prisoner has to be aware of what
is being done and why it's being done.

MR. M CHELMAN: Yes, sir.

JUSTI CE SCALIA: And that's a mnmuch | ower
standard than the standard of conpetence required for
deci di ng whet her he can assist counsel, right?

MR. M CHELMAN: It's a different standard,
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Justice Scali a.

JUSTI CE SCALIA: Well, it's -- no, it's a
much -- it's a nmuch easier standard for the state to
establ i sh.

MR. M CHELMAN: Well, it could be easier in
some cases, but harder in others. Mental -- nental

health science is conplex, so one m ght be conpetent
to --

JUSTI CE SCALIA: Wll, wait. All he has to
know to prevent -- to prevent execution is he has to

know t hat he's being executed for a crine, right? And

MR. M CHELMAN: And he has to understand
why.

JUSTI CE SCALIA: ~-- in order to assist
counsel, doesn't he have to know a | ot nore than that?

MR. M CHELMAN: That's true, Justice Scali a.
The test --

JUSTI CE SCALI A2 Well, just make believe
that I'mright about that, okay, that there are two
standards, and one is really quite nmore difficult than
the other. Wiy isn't the difference between the
standards utterly elim nated? Because whenever there is
a capital case, a habeas petition is filed, and counsel

says, my -- nmy client cannot -- cannot assist ne. Oh,
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yes, he understands why he's being executed, but he may
have a new claim he may be able to tell me stuff, so we
have to stay the execution indefinitely until he can
assist -- assist me in continuing his defense.

You' ve just converted the standard for
proceeding with the execution froman easier one to a
much nmore difficult one.

MR. M CHELMAN: | don't think that's true,
Justice Scalia, because the two standards are different
and for different purposes. So there could be
I ndi vi dual s who neet one and not the other. It's not --
it's not an either/or choice.

JUSTI CE KENNEDY: But then -- but then you
are fighting the arguendo assunpti on.

Let's assune that the Ford standard, the
standard for conpetence to be executed, is nore |enient,
|l ess -- less forgiving than conpetence to assi st
counsel . Let's assune that.

Then Justice Scalia has to be right; you've
sinply elimnated the Ford standard al together.

MR. M CHELMAN: Not necessarily, Your Honor,
because even if one is easier --

JUSTICE GINSBURG. At least only -- only in
cases where the -- the claimof inconpetence is genuine.

| mean, if anyone says, oh, | want to nake -- take
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advant age of the nmore defendant-friendly standard, all
have to do is allege I'minconpetent.

But that's not the case. He has to be.
There has to be a hearing that determ nes he is, indeed,
i nconpetent. And nost defendants | don't think would be
able to establish that they are, indeed, inconpetent.

MR. M CHELMAN: That's right,

Justice G nsburg. W -- our standard builds in the
assunption that there will be mental health experts that
will testify to the condition of the petitioner.

So the petitioner can't sinply select a
standard and declare that he neets it. He would have to
satisfy nental health professionals that he neets that
standard, whether it's conpetency to be executed or
conpetency for these purposes. And so that will --

JUSTI CE SCALI A: Mental health experts
al ways agree, don't they? Those provided by the defense
al ways agree with those provided by the prosecution.

Yes.

MR. M CHELMAN: | understand sonetines
that's not true, Justice Scalia, but that's why we rely
on the district courts to do what they do every day in
the trial conpetency context and adjudicate conflicting
claims about a petitioner's nmental conpetence --

JUSTI CE KENNEDY: Aml -- is it correct that
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the petitioners in both cases -- pardon nme, that the
crimnal defendants in both cases here, the Respondents,
have all but conceded that there is no Constitutional
basis for the right to conpetency during habeas, or am!|
overstating that?

MR. M CHELMAN: | don't think you are,
Justice Kennedy, though I won't speak for M. Gonzal es.

M. Carter does not press a Constitutional
argument here, only the argunment that a district court's
di scretion, which the State of Ohio recogni zes, to stay
habeas proceedi ngs shoul d cover --

JUSTI CE KENNEDY: But once you concede the
Constitutional point, so that there's no fundanment al
unfairness, then it seens to ne that you have all but
gi ven away your case.

MR. M CHELMAN: Well, | don't think there
needs to be Constitutional unfairness for there to be
unfairness. For instance, this Court's opinion in
Martinez --

JUSTI CE KENNEDY: Well, it's fairness that's
not fundamental -- or --

MR. M CHELMAN: Well --

JUSTI CE KENNEDY: It's unfairness that's not
f undanent al .

MR. M CHELMAN: -- | think Martinez v. Ryan
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Justi ce Kennedy, because there, the Court held, not that

there was a Si xth Amendnent right to effective

assi stance of counsel at the habeas stage,

but t hat

i neffecti ve assi stance on initial review coll ateral

proceedi ngs coul d provide cause and prejudi

ce to

overconme a procedural default in order that the

petitioner would not |l ose his claim and that -- to

prevent a situation where no court would hear of the

cl ai m before he was execut ed.

CHI EF JUSTI CE ROBERTS: Well, but in that

case, the whole basis of the analysis was that, although

It was collateral, it really was the - first
to raise a particular claim

You say that, earlier, that tri

opportunity

al judges do

this all the tinme in the trial context. It's an

I mportant distinction in our jurisprudence

if there's

difference in ternms of the rights to which you are

entitled preconviction and post-conviction.

MR. M CHELMAN: That's --that's correct,

M. Chief Justice. But if the facts haven'

presented -- and here what of the district

t been

court found

was there were facts mssing, facts that were

exclusively within M. Carter's know edge.

presented to the State court, they haven't

Alderson Reporting Company

They weren't

been



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

30

available to either the State court or the Federal
court, so it's possible this man coul d be executed and
no one could have fully heard these potentially
meritorious clains.

CHI EF JUSTI CE ROBERTS: What is your -- what
Is your limt? You think there is no limt on the
i nherent authority, that these things can go on and on?
O as, | nean, your friend on the other side suggested,
1 year as a presunption? Do you have any limt?

MR. M CHELMAN: Well, we would leave it in
the first place to the district court's discretion.
W -- as far as the question of indefinite stays go, we
agree with the State of Ohio that nopst conpetency issues

are resolved within a matter of nmonths, so we can

expect --

JUSTI CE GI NSBURG: But not this one, because
the claimis he was never conpetent; isn't that so? He
wasn't conpetent to stand trial, and he -- his nental

condi tion never inproved.

So this person, if -- if the standard is
he's got to be conpetent, the likelihood is he wll
never be conpetent because he wasn't even, according to
hi m conpetent at the time he was tried.

MR. M CHELMAN: Yes, Justice G nsburg. And

this -- this would be a rare case in which a stay m ght
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need to be nore than 6 nonths, 9 nonths, a year. But
because nobst -- in nost situations, the conpetency issue
wll resolve in a short period of tine, this Court
shouldn't fear that it's opening the floodgates to |ong
stays in many, many cases. There -- this is a rare case
with a very severely ill man with potentially
meritorious clains that require his assistance. That's
not sonething that --

JUSTI CE ALITO. Wiy can't the conpetency --
why can't the issue of conpetency at trial be resolved?

MR. M CHELMAN: Well, because the issue --

JUSTI CE ALITO.  You have to be conpetent
during the habeas proceeding in order to assist in
proving that he was -- that he was inconpetent at the
time of trial?

MR. M CHELMAN: Yes, Justice Alito. And
that's because the conpetency question at this point is
retrospective. W're not talking -- it's not a matter
of sinply exam ning M. Carter today and saying, "How do
you feel? What do you experience? Are you hearing the
voi ce of the devil?" But it's a question of was he
doing that during his trial 14 years ago. And that's
why it's inportant that he be able to participate now.

VWhat the Sixth Circuit ordered in this case

was a remand for a narrow stay with appropriate
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monitoring by the district court to make sure that this
didn't becone just sit around on the docket for years
w th nobody | ooking at it.

CHI EF JUSTI CE ROBERTS: Did you say that the
guestion is whether or not, not whether he is conpetent
today to assist his counsel, but whether he was 14 years
ago?

MR. M CHELMAN: Yes, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: How in the world --

MR. M CHELMAN: W th respect to the
underlying claim That's the question.

CHI EF JUSTI CE ROBERTS: Right. Howis a --
do nental health professionals make those determ nations
on a regul ar basis?

MR. M CHELMAN: | understand that they do,
Your Honor. | understand it is possible for a person
with a psychosis to recover and have nenories of
experiences during that psychosis. Now, | admt that's
not a fact in the record, but that's sonmething that, if
we're dispositive, could be established on remand in
this case.

So it's because of the rarity of these
cl aims, because they are not going to conme up every day,
and because district courts exist as strong checkpoints

to prevent non-genuine clainms of conpetence or not
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potentially nmeritorious clainms for which the
petitioner's assistance i s necessary, a narrow stay
authority should be preserved and should be applied to
M. Carter's case.

JUSTI CE Gl NSBURG: But not staying
everything, according to the Sixth Circuit. The Sixth
Circuit said that there are issues or may be issues that
can go forward right away. And as to that, is there any
I ssue that could be argued despite the inconpetence?

MR. M CHELMAN: Yes, Justice G nsburg.

JUSTI CE Gl NSBURG: \What are they?

MR. M CHELMAN: Well, in this case -- and |
think it really illustrates the narrowness of the Sixth
Circuit's order. In this case he had, for exanple,

claims about the jury instructions. He had clainms about
prosecutorial m sconduct. He has a claimabout the
met hod of execution that the State of Ohio uses. These
claims may go forward because they don't require his
assistance. And it's a neasure of the Sixth Circuit's
noder ati on and discretion that they held that only the
claims that genuinely require his assistance should be
stayed; the others may go forward with the help of the
next friend.

CHI EF JUSTI CE ROBERTS: That's a pretty

inefficient system isn't it, that a judge has to | earn
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a particular record to dispose of clainms 1 through 9,
when he knows that he's not going to be able to di spose
of the petition until the petitioner is conpetent, maybe

a year later, then he has to go through the whole thing

again? | don't see a district court saying, "Well, I'm
not going to get into this until I can di spose of the
whol e thing."

MR. M CHELMAN:. Well, | suppose there woul d

be sonme appeal to the notion that the district court
m ght stay the rest of it, sinmply waiting, Your Honor;
but we don't think that's likely to happen frequently.
Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Schi mrer, you have three m nutes
remai ni ng.

REBUTTAL ARGUMENT OF ALEXANDRA T. SCHI MVER
ON BEHALF OF THE PETI TI ONER

MS. SCH MMER: Thank you. First off, are
there is nothing narrow about what the Sixth Circuit
held. At page 15-A of the petition appendi x, the Sixth
Circuit ordered that all of the ineffective assistance
of counsel clainms be stayed until M. Carter is
conpetent, neaning these clains will be stayed at any
and all cost to the progress and finality of the

proceedi ngs.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

35
JUSTI CE SOTOVAYOR: Could you tell me what

the value is to wait for the Ford analysis or the Ford
exam nation to the tinme of execution?

M5. SCHIMMER: We think there are a few
val ues, Justice Sotomayor. First of all is that the
state has -- still has an interest. First of all, we
don't concede M. Carter is Ford inconpetent. Those --

JUSTI CE SOTOMAYOR: Putting that aside.

MS. SCHI MVER: Putting that aside, though,
the state's interest is that it still has this powerful
interest in the finality of its conviction and sentence.

JUSTI CE SOTOVAYOR: "At all costs" is what
you seemto be saying.

MS. SCHI MMER: No. But even if the
i mpl enentation of that sentence is ultimtely
forestalled by a Ford ruling, that's true in a dignitary
sense, but it's also true in a practical sense, nmean the
state should not -- if sonebody gains conpetence
many years down the line, the whole point of AEDPA is
that the state at that tinme should not have to be
litigating a stale case. And to wait potentially 5 and
10 and 15 years until someone's conpetency is restored
on this total specul ation that sonmething m ght happen --

JUSTI CE SOTOVAYOR: Wel |, your adversary has

not said it's total speculation. He suggests that if we
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set a standard that requires -- we can tal k about what
the ternms are: suggestive in the record, plausible in
the record, typical sort of situation -- but assum ng
that there is sonme basis to believe that the defendant
can provide information of inportance to the claim why
shoul d that be -- that door be shut?

MS. SCHI MMER: Well, again, Your Honor --

JUSTI CE SOTOVAYOR: And how do you deal with
his answer that if the claimis not a new claim but
just new information about an old claim that he will be
barred froma successive petition?

MS. SCHIMMER: Right. Well, we still don't
see how that has any traction in a case |like this where,
whet her conpetent or not conpetent, 2254(d) and
Pi nhol ster say this claim-- all of these clainms were
adj udi cated on the nerits in state court, and,

t herefore, no new evidence can be considered by the
Federal court. So that, we think, resolves that.

And in ternms of how you deal with limted
stays and then going on, we would say sinply that the
State of Ohio's experience in this case has been that
the State of Ohio has been standing ready for ten years
to defend the judgnent of its state courts in this case,
even though all of M. Carter's clains are record based.

There is no right to conpetence; everybody seens to
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agree on that. Indefinite stay has contravened AEDPA,
and we don't think that any stay is justified here
because of the record-based cl ai ns.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

(Wher eupon, at 10:40 a.m, the case in the

above-entitled matter was submtted.)
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